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Abstract 

 Business sustainability is very much important for stable economy of any country. The trade 

and business transactions play a very important role in it. For smooth transactions, it is very 

important to make payments in time. Initially, almost all the payments were made in cash. But, 

gradually the society and business became complex. So, to do payments in cash remained neither 

possible nor convenient in all cases. So, substitutes for money were looked for. The negotiable 

instruments come as a good answer to it.  A negotiable instrument is a document guaranteeing the 

payment of a specific amount of money, either on demand, or at a set time, with the payer usually 

named on the document. In the words of Justice, Willis, “A negotiable instrument is one, the 

property in which is acquired by anyone who takes it bonafide and for value notwithstanding any 

defects of the title in the person from whom he took it”.1 It proved to be so effective that even the 

law support it. We find the law relating to it in almost every country. In India, the law dealing with 

negotiable instruments is The Negotiable Instruments Act, 1881.2 It provides that a negotiable 

instrument means a promissory note, bill of exchange or cheque.3 Thus, though there are so many 

kinds of negotiable instruments, the Act supports only these ones. A “cheque” is a bill of exchange 

drawn on a specified banker and not expressed to be payable otherwise than on demand.”4 There 

may be many problems if the cheque is dishonoured. The problem becomes aggravated if the same is 

committed by the company etc. So, in this paper, the authors have tried to study this concept in the 

context of corporate social responsibility. 

   

Introduction 

 Business sustainability is very much important for stable economy of any country. The trade 

and business transactions play a very important role in it. For smooth transactions, it is very 

important to make payments in time. Initially, almost all the payments were made in cash. But, 

gradually the society and business became complex. To carry on commercial activities with ease, it 

was highly needed to have some option in lieu of money. So, negotiable instruments were 

introduced. In India, the law relating to negotiable instruments is the Negotiable Instruments Act, 

1881. It acknowledges three kinds of negotiable instruments: Promissory Note, Bill of Exchange and 

Cheque. Out of all these ones, the cheques are most popular and widely accepted. But, while doing 

                                                           

Question Answer Bank For Business Laws by Akash Kumar Arya available on 

http://akaiftmu.blogspot.in/2017/09/question-answer-bank-for-business-laws.html (as visited on 15/01/2018) 
2 26 of 1881. The Act came into force on March 1, 1882. 
3 Sec. 13. 
4 Sec. 6 
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anything, the problems are bounds to be faced. The same applies in the case of negotiable 

instruments. With the passage of time, problems started to arise. There was always the danger of 

dishonour of cheques. Initially it was civil liability. But it was neither so much effective nor 

sufficient. So, to curb this problem, the dishonour of cheque was made criminal liability. Sec. 138 of 

the Negotiable Instruments Act, 1881 prescribes punishment in case of dishonour of cheque. But, 

further, a question arises: who may be made liable for dishonour of cheques? No doubt, human 

beings may be prosecuted for dishonour of cheque. But, if the cheque is dishonoured by association 

of persons or body of individuals, what will be the legal position. In other words, besides natural 

persons, how the company may be also may be made liable and prosecuted for this wrong. In the era, 

when corporate social responsibility has become so much popular, this question becomes more vital. 

Under Section 141, the Negotiable Instruments Act, 1881 deals with liability of company. But, the 

law makers can’t speculate every situation in advance. Many ancillary and incidental issues are 

relating to it, e.g., extent of company’s power to issue negotiable instruments, vicarious liability of 

company etc. So, let’s start discussion on it! 

Corporate Social Responsibility 

 Corporate Social Responsibility is comparatively a new concept. Here, we are not technically 

dealing with this concept as given in the Companies Act, 2013. Rather, this concept is very much 

wider than the scope given there. It is company's commitment to operate in an economically, socially 

and environmentally sustainable manner that is transparent and increasingly satisfying to its 

stakeholders. Stakeholders include investors, customers, employees, business partners, local 

communities, the environment and society at large. In the prescribed manner, it is a portent tool for 

achieving the goal of national development and individual welfare.   

 Christian Vögtlin says,“[Social responsibilities] mean that businessmen should oversee the 

operation of an economic system that fulfills the expectations of the public. And this means in turn 

that the economy’s means of production should be employed in such a way that production and 

distribution should enhance total socio-economic welfare.” (Frederick 1960, p. 60; cited in Carroll, 

1999, p. 271)5 

 CSR is composed of four parts: economic, legal, ethical and voluntary or philantrophic 

(Carroll, 1999, p. 286)6 

 In Lok Sabha debate, it has been stated:  

 “…growth is important for the country and to my mind growth should be long term, 

sustainable, equitable but more importantly, growth should also be responsible.  Therefore, 

the responsibility of taking this country forward certainly lies with the Government of the day and 

                                                           
5 http://www.business.uzh.ch/dam/jcr:ffffffff-8e67-00b1-ffff-ffffc1a81a8a/Introduction_CSR_FS11_final.pdf (as visited 

on 10/02/2018) 
6 ibid 
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the State Governments but increasingly so, I think the corporate entities of this country, the private 

players, the enterprises, the entrepreneurs also have an increasingly larger role to share in making 

this country a prosperous, functional forward looking nation.  Therefore, Sir, the issue 

of corporate social responsibility has been taken up in this Bill…….. The three points which are 

important for Corporate Social Responsibility are Economy, Environment and Community-cum-

people. Since Business is meant for profit, it is okay. Profit is not a dirty word, no doubt.”7 

 The companies were showing interest in profit making only. No had no concern for society.  

So, this concept had to be brought into existence. Besides the public at large, this is beneficial for 

companies themselves also. If the company is well-known in its community, its corporate social 

responsibility activities will strengthen its brand image more than they would if the company were 

less known. 

Company’s Competence to Issue Negotiable Instruments 

 Sometimes, the question arises whether the company may issue cheque. If yes, how it may do 

so, as it has no physical existence? When will it be considered that company has issued the cheque? 

So, to answer these questions, first we should know who may issue cheque. The Negotiable 

Instruments Act, 1881 states: 

 “Every person capable of contracting, according to the law to which he is subject, may bind 

himself and be bound by the making, drawing, acceptance, indorsement, delivery and negotiation of 

a promissory note, bill of exchange or cheque.”8  

 This provision uses the word “person” which includes both natural and juristic persons. 

Besides it, various provisions of the Companies Act imply that companies have right to issue 

negotiable instruments including cheques.     

Dishonour of Cheques 

 Dishonour of cheques is a very serious problem. It puts hurdle in the smooth functioning of 

commercial world. So, considering the gravity of this issue, this wrongful act has been declared to be 

an offence. Chapter XVII was incorporated in the Negotiable Instruments Act, 1881 by the Banking 

Public Financial Institutions and Negotiable Instruments law (Amendment) Act, 19889 to enhance 

credibility of the instruments as a trustworthy substitute for cash payment and to inculcate faith in 

the efficacy of banking operations. By this chapter, Sections 138 to 142 were added in the Act of 

1881 and dishonour of cheques was declared to be an offence (besides a civil wrong). Sec. 138 

defines this offence and provides for its punishment. 

                                                           
7 Discussion On The Motion For Consideration Of The Companies Bill, ... on 18 December, 2012. Available on 

https://indiankanoon.org/doc/149228126/ (as visited on 11/03/2018) 
8 Sec. 26 
9 Sec. 4. The amendment came into force on April 1, 1989 
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 In Yogendra Pratap Singh v. Savitri Pandey10, the Supreme Court has described the 

following ingredients of dishonour of cheques under Sec. 138 of N.I. Act: 

 “(i) a person must have drawn a cheque on an account maintained by him in a bank for 

payment of a certain amount of money to another person from out of that account for the discharge 

of any debt or other liability; 

 (ii) that cheque has been presented to the bank within a period of six months from the date on 

which it is drawn or within the period of its validity, whichever is earlier; 

 (iii) that cheque is returned by the bank unpaid, either because the amount of money standing 

to the credit of the account is insufficient to honour the cheque or that it exceeds the amount 

arranged to be paid from that account by an agreement made with the bank; 

 (iv) the payee or the holder in due course of the cheque makes a demand for the payment of 

the said amount of money by giving a notice in writing, to the drawer of the cheque, within 15 days 

of the receipt of information by him from the bank regarding the return of the cheque as unpaid; 

 (v) the drawer of such cheque fails to make payment of the said amount of money to the 

payee or the holder in due course of the cheque within 15 days of the receipt of the said notice.”    

Dishonour of Cheque by Company 

 As in this paper we are dealing with the liability of the companies in case of dishonour of 

cheques, it is very much essential to discuss Sec. 141 of the Negotiable Instruments Act, 1881. It 

reads as follows: 

 “Offences by companies— 

 (1) If the person committing an offence under section 138 is a company, every person who, at 

the time the offence was committed, was in charge of, and was responsible to the company for the 

conduct of the business of the company, as well as the company, shall be deemed to be guilty of the 

offence and shall be liable to be proceeded against and punished accordingly:  

 Provided that nothing contained in this sub-section shall render any person liable to 

punishment if he proves that the offence was committed without his knowledge, or that he had 

exercised all due diligence to prevent the commission of such offence:  

 Provided further that where a person is nominated as a Director of a company by virtue of his 

holding any office or employment in the Central Government or State Government or a financial 

corporation owned or controlled by the Central Government or the State Government, as the case 

may be, he shall not be liable for prosecution under this Chapter. 

 (2) Notwithstanding anything contained in sub-section (1), where any offence under this Act 

has been committed by a company and it is proved that the offence has been committed with the 

consent or connivance of, or is attributable to, any neglect on the part of, any director, manager, 

                                                           
10 2014 (10) SCC 713 
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secretary or other officer of the company, such director, manager, secretary or other officer shall also 

be deemed to be guilty of that offence and shall be liable to be proceeded against and punished 

accordingly. 

 Explanation— For the purposes of this section,— 

 (a) “company” means any body corporate and includes a firm or other association of 

individuals; and 

 (b) “director”, in relation to a firm, means a partner in the firm.” 

 Now, le us analyse this section from various aspects. 

Who May Be Prosecuted  

 Next question arises as to which persons may be prosecuted for making the company liable. 

In this regard, Sec. 141 states: “every person who, at the time the offence was committed, was in 

charge of, and was responsible to the company for the conduct of the business of the company, as 

well as the company, shall be deemed to be guilty of the offence and shall be liable to be proceeded 

against and punished accordingly.”  

  In Kayam  Kaderbhai  Nagree vs Jayant S.Kumar & Anr.11, it has been stated:  

 “when an offence is committed by a Company, the prosecution of its Directors or Officers 

would be permissible only under the provisions of section 141 of the Negotiable Instruments Act.” 

 In Nikhil P. Gandhi v. State of Gujarat and others12, regarding vicarious liability, the 

Supreme Court has stated: 

 Two classes of persons are liable to be prosecuted under Section138. First, those persons 

who are in charge of and responsible to the company for the conduct of its business. They are  per se 

responsible. In the second  category  comes  those  persons  with  whose  consent  or connivance  the 

 offence   can be attributed.”  

Liability, if any, of minor partner 

 A minor partner of a partnership firm cannot be said to be in charge of such firm and as such 

no prosecution against the minor partner is maintainable.13 

Prosecution against Partnership Firm 

 In a complaint against partnership firm, all the partners are vicariously liable but to attract 

culpability averment in the complaint to the effect that such partner was in charge of and responsible 

for the conduct of the business and day-to-day affairs of the business is must. Mere mention in the 

complaint that a particular person is a partner of the firm is not sufficient as observed in Kareem v. 

Abbas.14 

                                                           
11 2016 (2) NIJ 133 
12 Supra, note 18 
13 Anil Kumar v. Kanak Prabha 2003 Cr L J 4078 (All) 
14 2002 Cr LJ (NOC) 19 (Mad) 
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Cheque Issued by Partner in Individual Capacity 

 When the cheque was issued by the drawer in his individual capacity, the partnership firm of 

which the drawer is a partner, cannot be held liable as observed in S. Sultan & Co. v. Cement 

Corporation of India.15 

Essential Averments to be Made in Complaints against Company and Directors etc. 

 It is essential that necessary averments ought to be contained in the complaint before a person 

can be contained in the complaint before a person can be subjected to criminal liability. When a 

complaint is filed under Sec. 141 read with Sec. 138, the principal accused is the company and the 

Directors and/or other office bearers of the company are sought to be made vicariously liable.  

Vicarious Liability of Company  

 “Vicarious liability” in legal parlance means the liability of the master for the acts of the 

servant or agent done in the course of his employment. In Black’s Law Dictionary, the term 

‘vicarious liability’ is defined thus: 

 “The imposition of liability on one person for the actionable conduct of another, based solely 

on a relationship between the two persons. Indirect or imputed legal responsibility for acts of 

another, for example, the liability of an employee for the acts of an employee, or, a principal for torts 

and contracts of an agent.”16 

 Generally, the concept of vicarious liability is foreigner to the criminal jurisprudence. But, 

considering the demand of the situations, it has been allowed to some extent. This situation is 

covered in the same.  

 In Nikhil P. Gandhi v. State of Gujarat and others17, regarding vicarious liability, the 

Supreme Court has stated: 

 “'Vicarious liability' in legal parlance means the liability of the master for the acts of the 

servant or agent done in the course of employment. Section 141 makes a natural person vicariously 

liable for the contravention committed by a company provided such person has some nexus with the 

crime either because of his connivance with it or due to by criminal negligence which had resulted in 

its commission. No doubt the law makes the principal liable for the acts of his agent, but unless there 

is some absolute duty cast upon the principal, he cannot be held responsible for the acts of his 

agent.” 

 In furtherance of it, in National Small Industries Corporation Limited v. Harmeet Singh 

Paintal and Another18, it has been held: 

 “The criminal liability for the offence by a company under Section 138, is fastened  

                                                           
15 2005 Cr LJ 1134 (AP) 
16 S.P.Sen Gupta, The Negotiable Instruments Act, 1881, Kamal Law House, Kolkata, 4th Ed., 2011 at p- 1128. 
17 2017(1) R.C.R.(Civil) 205 
18 2009 (10) SCC 330 
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vicariously on the persons referred to in subsection (1) of Section 141 by virtue of a legal fiction.  

Penal statutes are to be construed strictly. Penal statutes providing constructive vicarious liability 

should be   construed   much   more   strictly. When   conditions   are   prescribed for extending 

such constructive criminal liability to others, courts will insist upon strict literal compliance. 

There is no question of inferential or implied compliance. Therefore, a  specific   averment   

complying   with   the   requirements of Section 141 is imperative.” 

  In National Small Industries Corp. Ltd. v. Harmeet Singh Paintal & Anr.19, some points are 

given to sum up the concept of vicarious liability of company in case of dishonour of cheque. These 

are as follows: 

 “(i) The primary responsibility is on the complainant to make specific averments as are 

required under the law in the complaint so as to make the accused vicariously liable. For fastening 

the criminal liability, there is no presumption that every Director knows about the transaction.  

 (ii) Section 141 does not make all the Directors liable for the offence. The criminal liability 

can be fastened only on those who, at the time of the commission of the offence, were in charge of 

and were responsible for the conduct of the business of the company. 

 (iii) Vicarious liability can be inferred against a company registered or incorporated under the 

Companies Act, 1956 only if the requisite statements, which are required to be averred in the 

complaint/petition, are made so as to make accused therein vicariously liable for offence committed 

by company along with averments in the petition containing that accused were in-charge of and 

responsible for the business of the company and by virtue of their position they are liable to be 

proceeded with.  

 (iv)Vicarious liability on the part of a person must be pleaded and proved and not inferred.  

 (v) If accused is Managing Director or Joint Managing Director then it is not necessary to 

make specific averment in the complaint and by virtue of their position they are liable to be 

proceeded with. 

  (vi) If accused is a Director or an Officer of a company who signed the cheques on behalf of 

the company then also it is not necessary to make specific averment in complaint.  

 (vii) The person sought to be made liable should be in- charge of and responsible for the 

conduct of the business of the company at the relevant time. This has to be averred as a fact as there 

is no deemed liability of a Director in such cases.” 

Conclusion 

 After the above discussion, we find that there is sufficiently enough law to decide the liability 

of company, firm or any other legal entity in case of dishonour of cheque. If there were any lacunae, 

the Courts have filled them through their beautiful interpretations. So, now the only need is to make 

                                                           
19 (2010) 3 SCC 330  
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the legal persons responsible. The corporate sector should realize themselves their accountabilities. 

In the interest of national economy, they should work carefully so that all transactions may be carried 

on smoothly and our country may progress.  

 


